Intemal Reven ue Sennce

memorandum

.ll““.‘date:. '_ MR 12 el

10! pistrict counsel, Laguna Niguel W:IN

Attn. : Tom Travers

from:  gpecial counsel (International) cC:INTL

subiect: |

This is a follow up to our conversation last week. We
discussed whet .R.C § 482 could be applied to support an
adjustment to H a . corporation. Also, we discussed
whether we could treat-, corporatlon, as engaged in
the United States through a permanent establishment and subject
it to tax under I.R.C. § 882.

I have reconstructed the facts from my notes. They are as
follows: ‘
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‘ In its I t:x2ble years I purchased [N

from MM and sold them as part of a unit to two U.S.
limited partnerships. Each of the U.S. partnerships has a I
U.S. general partner and a corporation as a % limited
partner. The corporate limited partners are publicl
held. As far as we know, no linkage exists between the ﬁ

corporate llmlted partners and or INININGNGNININING5:.
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As dlscussed prev1ously potentlal lssues exlst under I R.C.

- § 482 and 882, Further factual development is necessary before
any conclusions can be drawn. Below are some suggestions you may
‘want ‘to _pass along to the 1nternat10nal ‘examiner. .I will be in
ybur office on April 18th and will be ‘available to discuss any
‘aspect of thls case with you and the internatlonal examlner.

I.R.C. 8 482

Potential I.R.C. § 482 issues exist with respect to the
irices charged -by -for all components of the

The regulations require us to search for comparables when
determining whether sales of tangible personal property to
related parties are at arm's length.

The IE should attempt to find out whether =makes sales of

identical to unrelated parties in the United States
(internal comparables).

If this information cannot be obtained, the IE should
identify whether any unique manufactu

ring intangibles are
associated with the production of theﬁ By unique,

I am referring to somethini akin to state-of-the-art technology

which would differentiate I o = —
If no such intangibles exist the

manufactured by a competitor.
significant marketing intangibles

IE should determine whether an
e.g., trademark are owned by

Assuming the IE finds neither unique manufacturing
intangibles nor 51gn1f1cant marketing intangibles he should look
for other companies who purchase similar (i.e.,

, etc.) from unrelated manufacturers (external
comparables). An

economist may be
differences if thed :

-are not phys:mally J.de_nt cel to
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States and resold '’

If we find that [N was performing functions, providing
services or assuming risks with respect to the sale, assembly and




' 1nstallatlon of the _that an unrelated vendor would not
undertake, we may have an additional I.R.C. § 482 issue in the .
form of allocatlng a fee for services from [iito - Cn
‘reducnng ='cost of goods sold ' S

The -Treaty perm:.ts the United States to tax all U.s.
source income of [l if Illlhas a permanent establishment. TI.R.C.
§ 894 will limit the United States to taxing income effectively
connected to the permanent establishment.

The IXE should find out all circumstances surrounding the
sales of each component by [lllto i} This includes:

Where did title and risk of loss pass with respect to
each component?

Who negotiated the sale of each of the components by [JIii

to I
Where did the negotiations take place?

Was there a contract?

Who signed for B and for - Where was the
contract signed?

Does F have employees in the United States? 1If yes,
identify them and what each person does?

Are employees of M in any way involved in the
purchase of the and/or - If so, describe the

circumstances;'

f 'this when I am in,

'»‘.u‘w S B Oty e

sayrthere' is plenty for the IE .
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- Seé'you on he'lsth

;to do between=now and then}

.John T. Lyons L
 Christine Halphen
-Bill Bonano




